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This issue of the Environmental Assessor takes a different approach. There are important 
changes to CEQA being put before California voters in the form of Proposition 45. In November, 
voters will be asked whether they want to change the purpose of CEQA from informed 
environmental protection to simple procedure. 

Because of the importance of this proposition, this issue will start with an objective description 
of Proposition 45 by Rich Walter, a long-time CEQA practitioner who has both broad experience 
and deep knowledge of CEQA. The usual summary of recent CEQA litigation will follow. 

Proposition 45 – CEQA Version Two for “Essential 
Projects”
By Rich Walter1

Proposition (Prop.) 45 on the November 2026 California ballot is presented by its proponents as 
promoting streamlined review of “essential projects” under the California Environmental Quality 
Act (CEQA) while preserving environmental protections. A deeper review shows that Prop. 45, 
if passed, would likely reduce the consideration of environmental effects for a wide range of 
projects. As described in this article, Prop. 45 would establish a new CEQA process for “essential 
projects” very different from the current CEQA process. 

Prop. 45 defines “essential projects” broadly to include housing projects of any size, 
transportation projects from local roadways to freeways to large-scale rail projects, water 
projects from local water supply projects to large reservoir and pipeline projects, as well as 

1	 Rich Walter is an environmental consultant with 34 years’ experience preparing environmental impact assessments for a wide 
range of projects including housing, mixed use development, energy, water, schools, roads, rail, ports, communications, industrial, 
military, mining, restoration, recreation, resorts, vineyard, and climate resiliency projects. The opinions expressed herein are his 
own and not those of his employer or his clients. He can be reached at richwalter991@comcast.net.
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public health, public safety, broadband, educational, and clean energy projects, with only a 
few exceptions.2 Thus, Prop. 45 would change CEQA practice for a vast array of projects across 
California.

Prop. 45 contains several useful reforms including narrowing the scope of the administrative 
record and accelerating judicial proceedings. Those changes address longstanding frustrations 
shared by applicants, agencies, and some environmental practitioners. But other provisions raise 
substantial concerns.

Prop. 45 states that it is to be “interpreted and implemented to afford the fullest possible 
weight to the interest of, and the approval and realization of essential projects.” The current 
CEQA statute (PRC Section 21001) makes it the policy of the state to “develop and maintain 
a high-quality environmental now and in the future and take all action necessary to project, 
rehabilitate, and enhance the environmental quality of the state.” For “essential projects”, this 
new priority could shift CEQA away from its traditional emphasis on environmental disclosure to 
inform governmental decision-making and result in overlooking environmental effects, feasible 
alternatives, or mitigation that should be considered.

In this article, I first summarize the key elements of Prop. 45. Then I provide an in-depth critical 
review of several key areas where Prop. 45 would appear to weaken the consideration of 
environmental impacts under CEQA for “essential projects”.

 Summary of Prop. 45
Prop. 45 is a lengthy, detailed, 41-page ballot measure. Summarized below are some (but not all) 
of the requirements of Prop. 45 concerning the new CEQA process for “essential projects.” The 
reader is advised to review the entirety of Prop. 45 to understand all changes proposed.

1.	 Definition of “Essential Projects”: Prop. 45 provides specific definitions of what qualifies as an 
“essential project”. As noted above, within each sector, Prop. 45 includes a broad range of 
projects within its definition.

2.	 Labor Standards: Prop. 45 includes specific labor requirements depending on the type of 
“essential project”. With the exception of “essential” housing projects, other “essential” 
projects must comply with standards in Public Resources Code Section 21183.5 concerning 
skilled and trained workforce, prevailing wage, apprenticeship ratios, and project labor 
agreements, as applicable. For “essential” housing projects, projects involving buildings over 
85 feet in height must comply with specific prevailing wage provisions (Government Code 
Section 65913.4 (a)(8)) and all “essential” housing projects must comply with other labor 
provisions (Public Resources Code Section 21080.66(d) (3) and (5)). 

3.	 Tribal Consultation Requirements: Prop. 45 requires an initial screening process in which 
an applicant provides project information is provided to the lead agency; the lead agency 
conducts records searches; information to Consulting Tribe(s); and the Consulting Tribe(s), 

2	 Prop. 45 excludes the following from the definition of an “essential project”: The California High-Speed Rail project; the Delta 
Conveyance Project; facilities owned operated or leased by the U.S. government; immigration detention facilities, state prisons, 
jails or other detention facilities; or projects that involve the development of a new oil or natural gas production facility.
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lead agency, and applicant meet to discuss tribal cultural resources and measures to avoid, 
preserve, and protect tribal cultural resources. Prop. 45 continues to require formal tribal 
consultation per AB 52 requirements, but, critically, only requires consultation with federally 
recognized tribes, leaving out any obligation to consult with non-federally recognized tribes, 
of which there are many. Prop. 45 requires consideration of avoidance and preservation in 
place of tribal cultural resources, when feasible.

4.	 Timelines: Prop. 45 establishes strict deadlines for determining completeness of project 
applications, exemption determinations, Negative Declarations, EIR certifications, and other 
public agency actions and only project applicants can authorize additional time. Prop. 45 also 
establishes fixed public comment periods for environmental documents than can only be 
tolled or extended by the courts.

5.	 Environmental Analysis Based on Compliance with “Existing Laws”: As reviewed in detail 
below, Prop. 45 requires environmental evaluation, significance determination and 
mitigation of environmental effects to be based on compliance with “existing laws.”, unless 
this is waived by the applicant.

6.	 Optional Streamlined Alternatives Requirements: As reviewed in detail below, Prop. 45 
includes a voluntary alternative identification process which requires only a single on-site 
alternative developed by the applicant to be considered (in addition to the proposed project 
and the No-Project Alternative). Contrast that with standard CEQA under which alternatives 
are developed by the lead agency.

7.	 Administrative Record Limitations: Prop. 45 limits the administrative record regarding 
comments to only those submitted during official comment periods and to those submitted 
at least 48 hours before project approval hearings provided they concern issues that could 
not have been raised during the official comment period due to changes or new information 
after the official comment period. Contrast that with standard CEQA which allows issues to 
be raised up until the project hearing. 

8.	 Judicial Review Limitations: As discussed further below, Prop. 45 would limit judicial review 
of environmental analysis to “compliance with objective existing laws”, require use of the 
substantial evidence standard only (eliminating the fair argument standard), and limit review 
of claims concerning public participation procedures to only whether the failure to comply 
was arbitrary and capricious and resulted in prejudicial error.

9.	 Judicial Remedy Limitations: As discussed further below, in contrast to standard CEQA, 
Prop. 45 would prohibit courts from ordering rescission of project approval, limit revision of 
environmental documents to specific deficiencies, allow parts of projects without identified 
deficiencies to proceed while deficient environmental review of other parts are addressed, 
and limit use of temporary injunctions to those concerning adverse impacts on public safety.

10.	 Flexibility: Applicants may use none, some or all of the provisions of Prop. 45 and the 
provisions of Prop. 45 may be combined with or used as an alternative to other streamlining 
laws.

11.	 Future Amendments: The California Legislature may amend Prop. 45 by a two-thirds vote, but 
only if consistent with and furthering the purposes of Prop. 45.
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 Further Review of Key Areas of Concern
1.	Prop. 45 Would Change What Impacts Matter for Essential 

Projects

Determining significance of environmental effects under CEQA is rarely reduceable to a simple 
quantitative threshold. For example, the determination of whether a project may significantly 
affect a rare wildlife species or a historic building or contribute considerably to a cumulative 
effect requires expert evaluation informed by scientific evidence and context. The practical 
consequence of Prop. 45 would be that impacts commonly evaluated in CEQA today using 
professional judgment, agency guidance, or evolving scientific understanding may become 
substantially more difficult to enforce legally for “essential projects.”

Prop. 45 states that that “A public agency considering whether to approve an essential project 
shall identify, evaluate, determine significance, and mitigate the impacts of an essential project 
based on compliance with existing laws.” (Underline added). This requirement applies unless it 
is waived by the applicant. “Existing laws” are defined as “Formally adopted legal requirements 
contained in statutes, regulations, rules, standards, or ordinances that existed and were in effect 
on the date an application for an essential project was submitted to a public agency.”3 Legal 
challenges would be limited to a “public agency’s non-compliance with objective existing laws, 
and the scope of the court’s review shall be limited to whether the approval or authorization 
complies [with] objective existing laws.” The term “objective” is defined as “involving no personal 
or subjective judgment and being uniformly verifiable by reference to an external and uniform 
benchmark or criterion available and knowable by both the applicant and the public agency 
before the application was submitted.” 

The combination of (1) limiting impact evaluation to compliance with “existing laws” and (2) 
restricting judicial review to compliance with “objective existing laws” would fundamentally 
change CEQA evaluation of environmental effects for “essential projects”.

Most CEQA lead agencies have not formally adopted the CEQA significance thresholds they 
use. Instead, CEQA lead agencies commonly use a mix of significance thresholds from CEQA 
Guidelines Section 15065, CEQA Guidelines Appendix G, recommendation by other expert 
agencies (such as regional air districts), recommendations by CEQA practitioners, and custom 
thresholds developed by the agency itself or other CEQA lead agencies based on professional 
judgement, agency guidelines, or scientific understanding. Very few CEQA thresholds used today 
are based on a specific standards that apply legally to the project at hand.

	» The CEQA statute would meet the definition “existing law”, but the statute itself does not 
identify mandatory numerical or resource-specific significance thresholds. The closest the 
statute comes to mandatory significance criteria is in PRC 21083(b)which requires that the 
CEQA Guidelines to provide criteria to require a finding that a project may have a significant 
effect on the environment if one or more of the following conditions exist: “1) a proposed 
project has the potential to degrade the quality of the environment, curtail the range of the 

3	 Prop. 45 makes one exception if an “existing law” is adopted after an application submittal data and is necessary to mitigate or 
avoid a specific adverse life-safety impact.
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environment, or to achieve short-term, to the disadvantage of long-term, environmental 
goals. 2) The possible effects of a project are individually limited but cumulatively 
considerable. As used in this paragraph, “cumulatively considerable” means that the 
incremental effects of an individual project are considerable when viewed in connection with 
the effects of past projects, the effects of other current projects, and the effects of probable 
future projects; (3) The environmental effects of a project will cause substantial adverse 
effects on human beings, either directly or indirectly.” However, these are broad qualitative 
criteria. It could be argued that they do not provide a “uniform benchmark or criterion” and/
or would require “personal or subjective judgement” to apply them and as such may not 
meet the requirements of Prop. 45 to be legally enforceable. 

	» The CEQA Guidelines, as regulations, would meet the Prop. 45 definition of ”existing law” 
and Section 15065 of the Guidelines identifies certain “mandatory findings of significance” 
that are framed in broad language including “the potential to substantially degrade the 
quality of environment” , “substantially reduce the number or restrict the range of an 
endangered, rare or threatened species”; “eliminate important examples of the major periods 
of California history or prehistory “, “the potential to achieve short-term environmental goals 
to the disadvantage of long-term environmental goals”, “cumulatively considerable” effects, 
and “substantial adverse effects on human beings.” But these criteria are qualitative and 
require individual interpretation and judgment to apply and thus may not meet the Prop. 45 
definition of “objective existing laws” to be legally enforceable.4

	» CEQA lead agencies often use quantitative thresholds for evaluation of air quality, 
flooding, greenhouse gases, noise and vibration, and vehicle miles travelled and qualitative 
thresholds for the evaluation of such topics as biological resources, cultural resources, 
energy, farmland, geology, soils, and seismicity, land use and planning, population and 
housing, parks and recreation, public utilities and service systems, safety and security, 
visual aesthetics, and wildfire. Many of these thresholds, whether quantitative or qualitative 
are not often not derived from “existing laws” in the sense of being derived from a legal 
standard applicable to the project itself, but rather are often based on scientific studies, 
recommendations from experts and expert agencies or interpretation of lead agencies. 
Furthermore, the use of qualitative thresholds in particular may not meet the Prop. 45 
definition of “objective existing laws” to be legally enforceable given the need to utilize 
individual interpretation and judgement.

	» Even the recommendations of recognized expert agencies may not be good enough. For 
example, regional air districts often provide recommended thresholds for the evaluation of 
air quality and greenhouse gas emissions that are based on scientific understandings of air 
quality and greenhouse gas emissions and their effects on health and the climate as well 
as the professional judgement of recognized air quality and greenhouse gas experts at the 
air districts. However, these thresholds are usually only recommendations for other public 
agencies and thus are not mandatory and as long as they are only recommendations, they 
would not be “existing law” and would not appear to meet Prop. 45 requirements to be 
legally enforceable.

4	 While Appendix G of the CEQA Guidelines contains a series of questions by resource topic that are often used by CEQA lead agencies 
to determine significance, the use of Appendix G is not mandatory and thus would not meet the definition of “existing law.”
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CEQA lead agencies5 could respond by adopting mandatory significance thresholds that meet 
Prop.45 requirements through agency actions, such as local ordinances. But this would require 
substantial work by lead agencies in California including those that have not yet adopted CEQA 
thresholds as well as all those that have, meaning virtually every public agency in California 
could have to spend their time and money going through the lengthy process of developing and 
adopting formal new thresholds meeting these new requirements. 

With Prop. 45, there could also be a risk of litigation as to whether lead agency thresholds meet 
Prop. 45 requirements. Complying with the narrow Prop. 45 requirements for thresholds could 
mean that other more protective or context-sensitive thresholds may no longer be used. Lead 
agencies may rely thresholds that are easiest to defend legally rather than those that better 
characterize environmental effects.

2.	Prop. 45 Would Reduce Consideration of Alternatives for 
Essential Projects

The Prop. 45 provisions regarding alternatives depart from CEQA’s original design that 
agencies should identify a range of feasible alternatives that could avoid or substantially 
lessen environmental impacts. Prop. 45 would largely transfer control over alternatives to 
project applicants for “essential projects.” The consideration of feasible alternatives is a central 
mechanism by which CEQA improves projects. Mitigation reduces impacts after a project has 
been designed. Alternatives can avoid impacts before they occur.

If a project applicant for an “essential project” voluntarily utilizes a specified “preliminary scoping 
process”, then under Prop. 45, the only alternatives required to be considered would be the 
applicant’s proposed project, an alternative that the applicant develops, and the No Project 
Alternative. The “preliminary scoping process” includes; (1) submitting a notice with project 
information that is made publicly available (but does not need to include information about 
alternatives), with comments submitted to the applicant, not the lead agency; (2) two meetings 
of the applicant with the lead agency to discuss the project, impacts, and potential alternatives; 
(3) one or more optional public meetings. The process is required to take no more than 60 days. 
Since the public meetings are optional, public involvement in alternatives development could 
be limited to submitting comment to the applicant (not the lead agency). Prop. 45 requires the 
applicant to maintain a record “summarizing public input received” via email to the applicant, but 
does not require that they have to maintain a record of the actual comments or to provide the 
record to the lead agency or the public. Prop. 45 also does not require an applicant to respond to 
any input provided in the “preliminary scoping process.”

Prop. 45 requires the applicant-developed alternative shall “take into consideration” the input 
provided through the “preliminary scoping process,” but does not require the applicant to do 
anything concrete beyond considering input. Prop. 45 states that the alternative “should be” 
designed to be compatible with applicable local zoning and land use policies, but then adds 
the limitation “to the extent practicable.” This could mean that the applicant-development 
alternative does not have to be compatible with local zoning and land use policies if the applicant 
determines it is not practicable. Prop. 45 also states that the applicant-development alternative 

5	 CEQA lead agencies include cities, counties and local, regional, and state agencies. There are 438 incorporated cities and 58 
counties in California and numerous other public agencies.
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does not have to be at a different location, removing one of the primary mechanisms for 
avoiding site-specific impacts (such as biological, cultural, or land use conflicts) – which is a core 
function of CEQA alternatives analysis.

Prop. 45 does not appear to require the alternative to lessen or avoid any environmental 
effects of the proposed project. Prop. 45 states that “For purposes of satisfying this article, 
the applicant’s proposed alternative may include an alternative or additional component of the 
proposed essential project, where such additional or alternative component may include onsite or 
offsite physical improvements, or alternative or additional operational parameters or programs, 
designed to lessen impacts.” This phrasing leaves a lot of uncertainty through the use of the term 
“may”, not once but twice. It is possible to read this language to mean that an applicant “may” 
or “may” not include any modifications to lessen impacts and still be in compliance with Prop. 
45. Even it one reads this portion of Prop. 45 to actually require the alternative to be designed 
to lessen impacts, there is no specificity whether the impacts addressed are significant or the 
degree to which the one alternative would have to lessen those impacts. And with Prop. 45, all 
those decisions will be up to the applicant.

Prop. 45 states that there must be substantial evidence to support the claim that the alternative 
lowers an impact to a less than significant level. But nothing in the language requires that claim 
to be made. Courts generally begin by interpreting statutory requirements according to their 
text. If it does not say that something must be done, nothing in the text would require it. 

Contrast this to the current requirements in CEQA Guidelines 15126.6: “An EIR shall describe 
a range of reasonable alternatives to the project, or to the location of the project, which would 
feasibly attain most of the basic objectives of the project but would avoid or substantially 
lessen any of the significant effects of the project, and evaluate the comparative merits of the 
alternatives.” The current standard is that an alternative fully avoid or at least substantially lessen 
a significant effect of the proposed project, which is a higher bar than Prop. 45 even if reading 
Prop. 45 generously to require the one alternative to lessen impacts.

The truncated alternatives process in Prop. 45 would also change the original legislative intent 
of CEQA (PRC Section 21002): “The Legislature finds and declares that it is the policy of the state 
that public agencies should not approve projects as proposed if there are feasible alternatives 
or feasible mitigation measures available which would substantially lessen the significant 
environmental effects of such projects, and that the procedures required by this division are 
intended to assist public agencies in systematically identifying both the significant effects of 
proposed projects and the feasible alternatives or feasible mitigation measures which will avoid or 
substantially lessen such significant effects.” With Prop. 45, applicants, not public agencies would 
define the proposed project and the one applicant-developed alternative, and CEQA evaluations 
would not appear to actually consider feasible alternatives that would avoid or “substantially 
lessen” significant environmental effects.6

I am sympathetic to those who argue for placing a bound on the number of alternatives to be 
considered in CEQA. But I have always found that the existing “reasonable range of alternatives” 
standard (CEQA Guidelines Section 15126.6), in the hands of an experienced CEQA practitioner, 

6	 While Prop. 45 states that an interested party can file an administrative appeal of the applicant-developed alternative, given the 
limited requirements, it is unclear what the basis of a successful appeal would be.
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can be used to constrain the number of alternatives evaluated in a CEQA document to a 
workable number. Screening of alternatives to eliminate those that do not meet the project’s 
goal and objectives, that are infeasible, or that do not lower one or more significant impacts 
of the proposed project can substantially reduce the number of alternatives to be evaluated. 
This range can be further reduced by eliminating alternatives that are minor variations on each 
other because they would not expand the “range” of alternatives considered. In many cases, 
two to three alternatives to the proposed project may provide a “reasonable range” and in some 
cases one alternative may do so, provided there is evidence that the lead agency has done an 
analysis of potential alternatives and shown why other alternatives are not being evaluated. But 
arbitrarily limiting alternatives to only one in all cases, for a vast number of projects, would result 
in leaving otherwise reasonable alternatives on the cutting floor, denying the public and the 
decision-makers their consideration.

3.	Prop. 45 Would Prioritize Essential Project Approval Over 
Environmental Review

Timelines
Prop. 45 would establish more rigorous deadlines for review of project applications and review 
by public agencies. Any project applicant who has been stuck in a seemingly endless do-loop 
of application reviews and numerous requests for additional information would, no doubt, 
appreciate more fixed time and process limits. However, it may be highly challenging for lead 
agencies to meet accelerated deadlines without increase in planning staff levels, which is 
unrealistic to assume in the financially constrained world of California local funding since the 
passage of Prop. 13 in the late 1970s. Without adequate staffing, then the quality of lead agency 
reviews of project applications could suffer. 

Prop. 45 would require an Negative Declaration/Mitigated Negative Declaration to be prepared 
in no more than 180 days after an applicant is deemed complete and an Environmental Impact 
Report to be prepared in no more than 365 days of same. These are half the timelines for 
preparation of similar documents under the National Environmental Policy Act (NEPA), the 
federal environmental review law. While there are many projects for which these durations 
would be sufficient to prepare adequate CEQA documents, there are also projects that require 
detailed technical evaluations to properly consider environmental impacts. For example, 
special-status plant surveys often must be conducted during limited flowering periods and may 
not fit neatly within a fixed review schedule. Collecting water data and modeling streamflow and 
groundwater can be quite involved requiring extensive preparation durations. Some projects 
are complex and of great public interest and completing environmental analysis and responding 
to public comments in good faith takes time. Prop. 45’s fixed timelines decouple the duration of 
analysis from project-specific environmental review needs.

Prop. 45 does allow for extension of timelines, but only at the applicant’s request. There may 
be agency or resource constraints that influence schedule, but the asymmetry of control within 
Prop. 45 means the applicant has absolute control over extensions while the agency bears the 
analytical burden and risk of noncompliance.
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Major Limits on Judicial Review
Under Prop. 45, judicial review of the adequacy of project descriptions, alternatives analysis, 
baseline characterization, and impact analysis could be substantially narrowed to the extent 
these issues are not tied to “objective existing laws”

Prop. 45 also narrows the ability to appeal concerning public participation requirements in 
CEQA. Prop. 45 would limit court review to the question of whether failure to comply with public 
participation requirements was “arbitrary and capricious and resulted in prejudicial error.” This 
provision narrows judicial oversight of public participation requirements. CEQA (and even Prop. 
45 itself) establish certain required public participation procedures, but then Prop. 45 essentially 
says unless there is some prejudicial error, they can’t be legally enforced.

Prop. 45 would also eliminate the ability of a court to order a public agency to rescind its 
approval or authorization of an essential project. CEQA is intended to inform public decision-
makers before they approve a project. If the CEQA process for an “essential project” does 
not meet the substantial requirements of CEQA, then the public-decision-makers would not 
be properly informed concerning the environmental effects of a project, alternatives, and 
mitigation. While not all CEQA deficiencies identified by a court would change the decisions 
made by a public agency, the elimination of any need to reconsider a project approval regardless 
of failure to comply with CEQA would further undermine the purpose of CEQA in informing 
public decisions.

At the end of the day, if you can’t make a CEQA claim because the judicial standard is narrowed, 
or a CEQA deficiency doesn’t mean you have to go back and fully comply with CEQA before 
making a final public agency decision on an essential project, then there would be an upstream 
effect on the entire CEQA process. Environmental effects that should be evaluated and mitigated 
and public participation procedures that should be followed may only be done if they fit within 
the narrow judicial window that Prop. 45 would create.

Supremacy Clause
Prop. 45 could have implications for environmental and permit review outside of CEQA. Prop. 
45 states “to the extent a conflict exists between this chapter and any other law, this chapter 
shall be controlling.” In the event of a conflict with “any other” California law, Prop. 45 states 
that it “shall control and supersede any conflicting requirement for environmental review of an 
essential project and any accompanying permit review”. This could be referred to as the “Prop. 45 
Supremacy Clause”. Whether courts would ultimately find conflicts between Prop. 45 and other 
environmental laws remains uncertain. However, the initiative invites such disputes by declaring 
itself controlling whenever a conflict arises.

Conclusion
Prop. 45 states that it can only be amended by a two-thirds vote of the Legislature but only 
if the amendment “is consistent with, and furthers the purposes of” Prop. 45. The two-thirds 
requirement would make future revisions substantially more difficult if implementation problems 
emerge. Furthermore, the legislature could be precluded from making any fundamental changes 
not consistent with the purposes of Prop. 45, meaning that substantial changes may only be 
possible through another ballot initiative! 
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Prop. 45 is not just a “streamlining” measure. It would establish a parallel CEQA process that 
fundamentally alters how environmental impacts are evaluated, constrain the consideration of 
alternatives, narrow judicial oversight (and thereby reduce the influence of interested parties 
to enforce CEQA’s provisions), and require the statute to be interpreted in favor of “essential 
project” approval. Some of its reforms address legitimate concerns, but the CEQA Version Two 
created by Prop. 45. for “essential projects” would fundamentally shift CEQA in favor of approval 
of new development over environmental protection and community input. Voters should decide 
whether that shift reflects the future they want for California.

The Courts
by Antero Rivasplata, ICF. 

The following discussions of recent published court decisions in CEQA cases are brief summaries 
of the main points of each case and are no substitute for legal advice. For more detail and legal 
interpretations, please consult your legal counsel. 

 Decisions of the California Court of Appeal

Comite Civico del Valle v. County of Imperial (Sept. 2, 2026) __ Cal.App.5th __

Imperial County approved a 49.9 Megawatt geothermal powerplant utilizing saline brine from 
below the Salton Sea, lithium extraction facilities, and related facilities, near the town of Niland. 
The project would require approximately 6,500 acre-feet of raw water for operations, to be 
provided by Imperial Irrigation District (IID). The County certified an EIR for the project, including 
a revised SB 610 water supply assessment (WSA - which was concurred in by IID in final form), 
and the required tribal consultation. The County Planning Commission’s original approval by 
appealed to the Board of Supervisors by the Comite. After consideration of the Final EIR and 
other materials, the Board denied the appeal, effectively approving the project. 

Comite brought suit claiming that there was insufficient evidence in the record to support the 
WSA, the EIR lacked sufficient discussion of water supply mitigation measures, cumulative and 
air quality analyses were inadequate, and the tribal consultation was flawed. The trial court 
dismissed the claims and held in favor of the County. On appeal, the Court of Appeal reversed in 
part and returned the case to the trial court for reconsideration. The Court of Appeal’s decision 
was published only in part: the decision on the WSA, water supply mitigation, and air quality 
analysis. The portions of the decision relating to cumulative analyses and tribal consultation were 
not published and won’t be discussed further here. 

The first flaw noted by the Court is the conflicting project lifespans, in some places 30 years and 
in others 50 years, described in the EIR. The WSA described the lifespan as 30 years, but the EIR 
contained a number of references to a 50-year lifespan. Assuming for purposes of discussion 
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the lifespan to be 50 years, the Court found that the WSA lacked evidence that sufficient water 
would be available for that period. Part of the Court’s concern was IID’s comment on a draft 
WSA explaining that while the District could provide water for 30 years, it did not agree that its 
anticipated supply could support a 50-year lifespan. Thus, the claim that IID could provide water 
for 50 years lacked evidentiary support in the record. Additionally, nowhere in the EIR did the 
County examine whether other viable water sources could make up for the missing 20 years of 
operation. 

The second flaw concerned the failure to adequately examine and respond to the “very real 
threat to the IID’s allocation of water to the Project, even in the short term, in the form of 
future cuts to IID’s allotment of water from the Colorado River.” EIR mitigation measure UTIL-1 
addressed this concern by directing the project proponent to work with IID to reduce its demand 
should river allocations be cut in the future. At the Board’s hearing on the project appeal, 
measure UTIL-1 was amended to provide more detail on how the proponent would work with IID 
and described that the project could produce groundwater on-site and use recycled drain water, 
among other means to reduce demand on IID.

The Court found that the EIR failed to disclose and mitigate for foreseeable impacts from UTIL-1. 
Removing substantial amounts of water from the aquifer could jeopardize the ability to adopt 
a feasible groundwater management strategy. Redirecting drain water to the project had the 
potential to further affect the known decline in water levels in the Salton Sea. Further, the EIR 
lacked evidence that UTIL-1 was feasible. In particular, the quality of groundwater was not shown 
to be suitable for the project and the actual availability of drain water was not demonstrated. 

The final shortcoming was the failure to examine the project’s impact on air quality as a result 
of its raw water use. The decline in the water level of the Salton Sea has exposed the lakebed 
to wind erosion and the release of chemically-charged (from deposited pesticide and fertilizer 
carried into the Sea by drainage) particulate matter into the air. The EIR “provides no discussion 
of how the Project’s raw water use would impact water flow into the Salton Sea and the resulting 
impact on air quality.” The County essentially argued that the project would use water held for 
industrial use, not agriculture, therefore not affecting the Sea’s level. 

The Court disagreed: 

If water that would otherwise be used for agriculture is instead devoted to non-agricultural 
uses, the drainage into the Salton Sea would necessarily be reduced. Water used by the 
Project would not flow to the Salton Sea because the Project recycles water instead of 
releasing it into drains. Both parties acknowledge that any reduced drainage into the sea 
will lead to an expansion of the playa and a resulting increase in poor air quality. Therefore, 
it is reasonable to conclude that when IID redirects conserved water to the Project, it likely 
will adversely impact air quality.

The Court noted that IID had raised this concern in its comment letter on the EIR, but the County 
had failed to fully respond to the concern in the Final EIR. 
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Russian Riverkeeper v. County of Sonoma (Aug. 4, 2026) __ Cal.App.5th __

In 2023, after preparation of a technical study, Sonoma County amended its water well ordinance 
to establish a two-level permitting system: discretionary permits for wells that may cause or 
exacerbate a substantial adverse impact on public trust resources (i.e., groundwater levels) and 
require mitigation to avoid or limit that impact; and ministerial permits for wells that have a 
low potential for impacts to public trust resources. For CEQA compliance, the County adopted 
Categorical Exemptions of classes 7 and 8 (regulations for protection of the environment), and 
the “common sense” exemption. Riverkeeper sued the County alleging that the ordinance failed 
to uphold the public trust doctrine and, of interest to us, that the exemptions did not comply 
with CEQA. 

The trial court set aside the County ordinance. The Court of Appeal reversed on the public trust 
doctrine holding, but upheld the finding that the County had failed to comply with CEQA. Of 
interest to CEQA practitioners, the Court noted that the burden of proof to uphold the amended 
ordinance lay with the County, not the plaintiff. The Court explained that “the amended 
ordinance both strengthens and weakens environmental protections, which does not fall within 
the scope of the Class 7 or Class 8 categorical exemptions. The Court observed that: 

Sonoma received an average of anywhere from 280 to 320 well permits per year between 
2017 and 2022. However, Sonoma estimated the amended ordinance’s discretionary 
review process would apply to between five and 30 applications. Thus, according to 
Sonoma’s own calculations, approximately 95 percent of applications would remain subject 
to ministerial review, meaning the amendments cannot be automatically assumed “to 
assure the maintenance, restoration, or enhancement” of the environment or a natural 
resource. (Guidelines, §§ 15307, 15308.)

In addition, the Court found that the County had failed to provide any substantial evidence to 
support its claim that the amended ordinance would decrease net groundwater use over time. 
Therefore, it lacked evidence of environmental protection. Similarly, the County did not offer 
substantial evidence that the amended ordinance should be exempt from CEQA. 
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